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No. 9472.

IN THE

United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

Bank of America National Trust and Savings Asso-

ciation, a national banking association,

Appellant,

vs.

Paul W. Sampsell, Trustee in Bankruptcy in the Estate

of Whitehead Food Products Co. Inc.,

Appellee.

PETITION FOR REHEARING.

To the Honorable Judges of the Above-Entitled Court:

Appellant herein respectfully petitions this Honorable

Court for a rehearing of the above entitled cause. The

petition is made upon the ground that the decision here-

tofore rendered affirming the judgment of the District

Court is erroneous in the following particulars

:

1. It is held that the California law makes no dis-

tinction between voidness unless recorded, as stated

in Section 2957 of the California Civil Code, and

voidness until recorded, as stated in Section 195 of

the Motor Vehicle Code.

2. The decision misinterprets the case law and statutes

of the State of California with respect to the delay

in recording chattel mortgages.

3. The decision misconstrues the position and conten-

tion of the appellant.
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ARGUMENT.

I.

The State Courts Have Never Held That "Unless"

Means "Until".

The Court says in its decision:

"In effect, it would appear that the state courts

have construed the word 'unless', as used in §2957,

as the equivalent of 'until', since a chattel mortgage,

although not promptly recorded, is good as against

creditors who become such subsequent to recording."

The rule of the California condition there referred to

does not amount to a holding that "unless" is the equivalent

of "until" but the illusion arises in this manner

:

Section 2957 has been construed to be with respect to

chattel mortgages generally, the prototype of Section 3440

with respect to sales. Section 3440 says the sale is void

as to persons who become creditors "while he remains in

possession". By analogy Section 2957 is to be construed

and paraphrased to read:

"A mortgage of personal property is void as against

creditors of the mortgagor [who became such prior

to recording] and subsequent purchasers and encum-

brancers of the property in good faith and for value,

unless . .
."

Thus under Section 2957 and under Section 195 of the

Motor Vehicle Code the voidncss of whatever quality,

extent, and duration refers to the same class of persons.



namely, those who become creditors while the mortgage is

unrecorded or unregistered. But the difference is this

:

Under Section 2957 the mortgage once void for want of

immediate recordation continues forever void as to the

persons with respect to whom it is void for failure to

record. That voidness is never cured. It continues after

recordation. But, under Section 195 the voidness as to a

person with respect to whom the mortgage was originally

void because of delay in recording, it is made good when

it is recorded. This is the distinction between "unless" and

"until".

To examine the language further: The word "unless"

in Section 2957 construed in connection wnth Section 3440

and following the authority of

Rugglcs v. Canncdy, 127 Cal. 290,

and like cases, is construed to mean "unless immediately".

The word "unless" does not imply that the condition can

ever be different. It continues forever as to those persons

with respect to zvhom any voidness ever exists, namely,

"those zvho become his creditor zvhile the mortgage is un-

recorded" . But the word "until" used in Section 195 of

the Motor Vehicle Code implies that the voidness zvill at

some time terminate. That is to say, the voidness, as to

those with respect to whom it originally existed, will cease

to exist when the mortgage is registered.



11.

Appellant Does Not Contend That Delay in Register-

ing Does Not Affect a Motor Vehicle Mortgage.

The Court in its opinion says

:

"Appellant concedes this, but contends that §195

of the Vehicle Code enacts a different rule as to

mortgages of motor vehicles, and that delay in filing

such a mortgage does not affect its validity."

This is not the position of the appellant. We readily

concede that delay in registering a motor vehicle mortgage

does affect its validity to the extent stated in the Act,

namely, that it is invalid until recorded. If any person

procures a lien even by attachment and even though he

does not give value, such lien procured while the mortgage

was unregistered is superior to the mortgage; but if the

mortgage is registered before any creditor gets a lien

then the voidness that existed as to any such creditor

ceases to exist and the registration of the mortgage ren-

ders it valid as to him. In this respect a mortgage of

chattels generally under Section 2957 differs from the

motor vehicle mortgage. As to mortgages generally, if

a creditor becomes such while recordation was delayed,

then subsequent recordation does not affect his rights, and

the mortgage remains void as to him forever, because the

statute and decisions declare that it is void ''unless" it was

immediately recorded.
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The result of this situation is that if a mortgagee of a

motor vehicle delays recordation he takes the risk that a

creditor may levy an attachment and thus supersede the

unregistered mortgage. That is all the rights that the

Legislature intends to give to creditors with respect to

unregistered motor vehicle mortgages. The Legislature

has said to creditors of persons appearing to own auto-

mobiles: "If you rely on appearance of ownershi]), take a

mortgage and record it, or levy on the property for your

debt." But the Legislature has not imposed on mort-

gagees of motor vehicles the same penalty on mortgages

of chattels generally, namely, that it may be defeated by

any creditor who becomes such while the mortgage is

unrecorded, no matter how long such creditor may delay

asserting his rights with respect to the property. In the

case of a chattel mortgage of a motor vehicle he must

assert his rights before the mortgage is registered, other-

wise it will be prior.
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III.

If an Ordinary Chattel Mortgage Is Not Promptly

Recorded a Creditor Who Becomes Such While It

Was Unrecorded May Attack It After It Is

Recorded, But Not So With a Motor Vehicle

Mortgage.

Again the Court says:

"Furthermore, it [appellant] seems to have over-

looked the fact that, in California, a creditor may

attack his debtor's mortgage even though he is un-

able to perfect a Hen until after the mortgage has

been recorded or the mortgaged property has passed

into the hands of the mortgagee."

From what we have said above we believe the Court will

now agree that we have not overlooked that condition of

the law as it applies to mortgages generally. The reason

the creditor can attack the mortgage even after it was

recorded is because it is declared to be utterly void as

to him unless immediately recorded.

As stated above, the voidness (as to those who become

his creditor while the mortgage was unrecorded) con-

tinues perpetually because the word "unless" implies an

absolute condition and not a provisional condition that will

continue for a particular length of time and then cease.

That is what Judge Yankwich meant when he said in

Re Wiegand, 27 Fed. Supp. 725, 729:

"The word 'unless' means 'except, if not; upon any

less condition (than that) or in any other case (than

that)'. 'Unless' implies a condition, the non-happen-
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ing of which prevents a right from arising . . .

( Citing authorities.)

"'Until' means 'during the whole time before;

up to the time of (an action, occurrence, etc.), im-

plying cessation or reversal at that time.'
"

Likewise Judge Yankwich in his opinion in the case of

In Re Wiegand, supra, recognized that a motor vehicle

mortgage will be void as to a creditor who acquires a lien

while it is unrecorded. But in that case, as in the case

at bar, the mortgage was registered prior to the filing of

the petition. The decision in that case commences with

the statement: "An adjudication was made upon a volun-

tary petition on December 12, 1938". It concludes as fol-

lows : "As any rights which the trustee might have as a

lien holder did not accrue until December 12, the title of

the mortgage is immune from challenge". That is a cor-

rect statement of law. The trustee as of the date of

bankruptcy is ordained a creditor with a writ of execu-

tion returned unsatisfied. He has no status as of any

earlier date, hence at the time he got the only rights he

had there was no creditor in bankruptcy who could have

objected, because the mortgage had been registered.



IV.

The Motor Vehicle Act Recognizes Peculiar Charac-

teristics of Motor Vehicles That Distinguish Them
From Ordinary Chattels.

Motor vehicles by the laws of the State of California

form a very special class of chattels in connection with

credit considerations. In the ordinary case the chattel

bears no indication of the condition of the title pertain-

ing to it. Also in the ordinary case the owner of a chat-

tel has no indicia to prove that he is at the moment the

owner. He may have a bill of sale but still may have

parted with ownership or created a lien. But the provi-

sions of the Motor Vehicle Act require that at all times

there is a document of title outstanding showing the pres-

ent condition of the title to the car. Accordingly there

is no need for any person to extend credit to the possessor

of an automobile on the supposition that he is the owner,

because the intending creditor has only to inquire for

the ownership certificate. If he is actually relying on

the automobile he may take a chattel mortgage or im-

mediately ascertain that he cannot get one. There is

no possibility that he could be misled.

We concede that the foregoing taken alone would not

constitute sufficient grounds for a court to legislate dif-

ferently with respect to automobiles than other chattels,

but we do earnestly contend that it constitutes a valid

distinction justifying the Legislature in making and ex-

press rule, as we contend it has done, with respect to auto-

mobiles.

We concede that the policy of the State of California

has been against secret liens. We may also concede that

it continues opposed to secret liens, but we do respect-

fully urge that the Legislature has persistently shown an



intention to make a special case of motor vehicles and

to impose a degree, quality, and extent of invalidity on

unregistered motor vehicles less than applies to chattel

mortgages generally. The difiference we have pointed out

above.

Conclusion.

In conclusion we again respectfully call the attention of

the Court to the express language of Section 198 of

the Motor Vehicle Code which declares the method de-

scribed in the Act to be the "exclusive" method of giving

constructive notice of a chattel mortgage on a motor

vehicle and expressly excepting such mortgages from the

provisions of vSections 2959, 2965, 2966, and 2957 of the

Code of Civil Procedure. We have noticed, of course, that

Section 3440 is not expressly mentioned, but the provi-

sions of Section 3440 of the Civil Code with respect to

immediate change of possession of a chattel in a sale are

but provisions for giving constructive notice of sale and

that is the only purpose of Section 3440. When the Legis-

lature enacted in Section 198 of the Motor Vehicle Code

that the method provided in that code is the exclusive

method of giving constructive notice, it also excepted

chattel mortgages of motor vehicles from the rule an-

nounced in Section 3440 with respect to sales which by

decision has been incorporated in this state into the law

governing chattel mortgages. As said in the decision in

Re Wiegand, supra:

"The previous decisions, arising before the method

of registration with the Motor Vehicle Department

was declared exclusive, were grounded on the propo-

sition that, there being no conflict between the re-

quirements, an intention to except chattel mortgages

on motor vehicles from the general code provisions
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relating to the recording of all chattel mortgages will

not be inferred.

"But when the Legislature, by unequivocal lan-

guage, says that it intends to except chattel mort-

gages on vehicles from the general recording require-

ments of other chattel mortgages and to provide for

a different and exclusive method for their registra-

tion, it would be almost presumptuous on the part of

courts to decline to give effect to such clearly ex-

pressed intent." (Italics the court's.)

We respectfully submit that a rehearing in this cause

should be granted and that the judgment of the District

Court should be reversed.

Respectfully submitted,

Louis Ferrari,

Edmund Nelson,

G. L. Berrey,

Hugo A. Stein meyer.

By G. L. Berrey,

Attorneys for Bank of America National Trust &
Savings Association.

Certificate of Counsel.

I, G. L. Berry, one of counsel for the petitioner in the

above case declare that to the best of my belief the above

petition is well founded and is not taken for purposes of

delay.

G. L. Berrey.


